Over the last five decades, advocates have fought for and secured constitutional prohibitions challenging solitary confinement, including ending the placement and prolonged isolation of individuals with psychiatric disabilities in solitary confinement. Yet, despite the valiant efforts of this courageous movement to protect the rights of incarcerated people with disabilities through litigation, the legal regime protecting these rights reflects a troubling paradigm: ableism.
INTRODUCTION
A few years ago, I met with a potential client in a supermax prison in western Pennsylvania. At the time, I was a staff attorney at the Abolitionist Law Center-a public interest law firm committed to ending race-and class-based mass incarceration-and primarily litigated conditions of confinement cases, and those challenging solitary confinement. The visit was scheduled in response to his letter requesting legal representation, and I was visiting the prison on this particular day to see whether to take the case. This potential client had spent over twenty years in solitary confinement, which is to say that he spent approximately twenty-two hours per day inside a prison cell about the size of a regular parking space with limited human contact. Over the years, as he recounted, he had experienced limited meaningful social interaction, save for superficial interactions with prison staff, no-contact "visits" with family behind an inch-thick glass partition, limited cell-side communications with medical and mental health staff, and strained conversations with other incarcerated people through vents, hallways, or metal doors. He spoke rapidly, yet comprehensively and clearly, as he shuffled through written notes and paperwork discussing the difficulties he experienced accessing qualified specialists, the hassle his family endured during planned visits, and of course-the symptoms caused by solitary-paranoia, lack of sleep, shortterm memory problems, among other adverse effects, that manifest after days, months, and years in isolation.' I sat and listened, interrupting on occasion to seek additional details or clarification. He had clearly spent time preparing to make the case for why our firm should represent him. Allegations of the harms he described were supported with copious documentation, and the questions I posed were resolved with direct responses, more documentation, and even the offer of witnesses to corroborate his account of events. At the end of the more than an hourlong presentation, the potential client sat back and frowned. I, too, stopped writing and inquired as to whether he had anything else to add. He shook his head and looked down at the files-the frayed papers and scraps of notes-before sliding down in his chair on the other side of the glass partition. He paused before sitting back up and glanced in my direction. "I know you won't select me. I'm not disabled. I'm just not damaged enough," he said finally, each sentence pushed out through a deep sigh. To diffuse the tension, I jumped in with words of reassurance, informing him that he would receive fair consideration just like anyone else. I told him our firm would look at the records he had sent us, the notes from my meeting, and follow-up with any questions. He nodded, but the forlorn look on his face suggested that my statement did not quite reassure him. And, after the hours-long ride back to Pittsburgh, I realized that his statement reflected an insight that I had, up until that point, failed to fully appreciate.
As every prison litigator knows, the physical and psychological damage done to incarcerated people is profound. Yet, effective representation of incarcerated clients involves making difficult choices on who to represent and how to allocate resources. Deplorable prison conditions, 2 violence and abuse, 3 substandard medical and mental health care, 4 combined with the approximately 2.3 million people currently incarcerated in American prisons, jails, immigration detention centers, and youth detention facilities, 5 taken together make the demand for competent advocates specializing in prison litigation especially high. 6 In part, due to 2.
See, e.g., Civil Rights Groups File Lawsuit Alleging Massive Civil Rights Violation at Mississippi Prison, ACLU (May 30, 2013), https://www.aclu.org/news/civil-rights-groups-filelawsuit-alleging-massive-human-rights-violations-missi ssippi -prison.
3. See, e.g., ROBERT A. BARTON & ROY W. WESLEY, OFFICE OF T14E INSPECTOR GEN., STATE OF CAL., 2015 SPECIAL REVIEW: HIGH DESERT STATE PRISON, SUSANVILLE, CA 42 (2015), https://www.oig.ca.gov/media/reports/Reports/Reviews/2015-SpecialReview_-HighDesertStatePrison.pdf (describing a case involving a prisoner with mobility-related disabilities who was picked up from out of his wheelchair and thrown into his cell after he "resisted being placed in a cell"); Keri Blakinger, Disabled Prisoners Decry Unfair Treatment in New York's Prison System, APPEAL (Jan. 8, 2019), https://theappeal.org/disabled-prisoners-decry-unfairtreatment-in-new-yorks- ost prisoners cannot afford to hire an attorney, and even if they could, many attorneys are 'unwilling or unable to take on full representation of prisoner the lack of competent counsel available to meet this demand, every year thousands of incarcerated people bring lawsuits pro se, where they face the daunting tasks of navigating the complexities of the legal process without guidance of counsel. 7 The high demand for representation and limited supply of lawyers necessitates a focus on the most serious cases, or cases where death or serious harm is imminent, basic human needs are denied, human suffering is ongoing, or constitutional rights are otherwise being ignored. 8 For prison litigators, case selection becomes a way of triaging the most serious needs or, where the harms are prevalent across state systems, identifying cases that offer possibilities for the most sweeping legal interventions, whether through settlement agreements or consent decrees. One could argue that these choices communicate a message to potential clients-incarcerated people in need of representation-that their ability to fully vindicate their rights will depend not just on the seriousness of their allegations of harm, but as noted above, just how damaged they have become as a result.
In the first Part that follows, I will expand on the connections between disability and damage in the context of prison and prison litigation specifically. I will then introduce the idea of ableism and how Eighth Amendment jurisprudence and lawyers practicing in the area of prisoners' rights can-consciously or unconsciously-construct and reinforce ableism. The Essay concludes with a few pathways forward to dismantling ableism in prison reform litigation.
I. DISABILITY, DAMAGE, AND INCARCERATION
The connection between disability, damage, and incarceration, and its impact on case selection, reflects several key insights. To be damaged is to succumb to the disabling conditions of incarceration through death or disability, where disability includes physical, mental, or psychiatric disabilities; traumas, substance-use dependencies, and a range of other adverse effects. By not succumbing to the disabling conditions of solitary, one perhaps is, in the words of the potential client, not "damaged enough" for the purposes of Eighth Amendment jurisprudence. Though damage is not always reflected in a disability, or a diagnosis of disability, often times litigants."') (quoting Ira P. Robbins, Ghostwriting. Filling in the Gaps of Pro Se Prisoners' Access to the Courts, 23 GEO. J. LEGAL ETHICS 271, 273 (2010)).
7.
See, e.g., Alec Karakatsanis, Policing, Mass Imprisonment, and the Failure of American Lawyers, 128 HARV. L. REv. F. 253, 267 (2015) ("Although lawyers have a moral and professional responsibility to address the policing and incarceration crisis, although they possess the training to engage in the intellectual and practical work that needs to be done, and although they possess a virtual monopoly on the ability to use the law to vindicate those rights, the distribution of legal labor is woefully inadequate to deal with this crisis."). Former Seventh Circuit Judge, Richard Posner, mentioned his concern for the lack of legal representation for low-income litigants, including incarcerated litigants, as one ofthe reasons for his decision to retire after thirty-five years on the bench. 
8.
See generally Karakatsanis, supra note 7, at 263-67. a client's diagnosed or manifested disability is how best to show harm or risk of harm in conditions of confinement cases. Selecting clients with diagnosed or manifested disabilities makes strategic sense. After all, placement of those individuals with "serious mental illness," a common classification used by prisons systems, in solitary confinement has been found to violate the Eighth Amendment's prohibition on cruel and unusual punishment. 9 To date, no court has found solitary confinement to be per se unconstitutional, though due process violations have been found for prolonged placements in solitary confinement without meaningful review. 10 Moreover, pleading manifested disability or physical injury is sound strategy in light of the Prison Litigation Reform Act's physical injury requirement and its limit on damages." 1 Finally, alleging disability also allows for claims under the Americans with Disabilities Act (ADA), (1998) . The Supreme Court ruled in Yeskey that the "benefits" from "services, programs, or activities" included prisoners who rely on the state to meet their basic needs and provide them with rehabilitation. Id. at 210.
13. "This report adopts both 'people-first' language and 'identity-first' language when discussing people with disabilities. ... 'People first' language [aims] to [avoid] http://blackdisability.org/content/people-first-language-0 (last visited Apr. 22, 2019)). "The basic idea is to improve a sentence structure that names the person first and the condition second, i.e. 'people with disabilities' rather than 'disabled people,' in order to emphasize that they are people first." Id. "Alternatively, the identity-first language rejects people-first language as an attempt to separate a person's disability from that person's identity." Id. "Advocates for identity-first language contend that a person's disability cannot be separated from that person's identity, and that 'disability plays a role in who the person is, and reinforces disability as a positive cultural identifier."' Id. ( ). "Accordingly, identity-first language will be used when referring to deaf or blind people. Finally, the [article] is grounded in the perspectives of disability scholars who argue that 'disabled people have redefined the problem of disability as the product of a disabling society rather than individual limitations or loss ... "' Id. ( [Vol. 96:4 disability that the law, where enforced, has the potential to protect them to a far greater extent as compared to incarcerated people without diagnosed or recognized disabilities. 14 Of course, the offer of legal protection is meaningless without a legal regime committed to enforcement. What is more, legal protections that attempt to remedy legal injuries after the fact are ineffective in fully protecting incarcerated people with disabilities from harm in carceral spaces. Prisons are no place for people with disabilities. Prisons and jails are violent and dangerous places for any person, and even more so for people with disabilities 5 who face a heightened risk of violence and harassment.' 6 These carceral spaces are disabling in that the conditions of imprisonment result in chronic health conditions and other disabilities' 7 due to low-quality health care, violence, and bad nutrition, among other stressors. As recent litigation shows, prisons routinely violate the rights of people with disabilities: 8 from denying them access to educational programs and services, denying them mental health care, or failing to provide them with accommodations such as emergency alarms for deaf prisoners or sign language interpreters during critical encounters, to placing incarcerated people with mental or psychiatric disabilities 19 in solitary confinement without proper medical and mental health treatment. As a 2007 World Health Organization report succinctly put it, "[p]risons are bad for mental health" 2° due to "overcrowding; violence; solitary confinement; lack of privacy; separation from family and friends; lack of meaningful activity; and uncertain futures in terms of housing, work, and relationship., 21 The growth in incarcerated people with disabilities among those held in prisons and jails across the country is a troubling yet comparatively underexplored aspect of mass incarceration and its horrifying impacts. People with disabilities are disproportionately overrepresented in the criminal legal system. 22 A recent report by the Department of Justice's Bureau of Justice Statistics estimated that approximately 30% of people who are incarcerated in state and federal prison, and 40% of people incarcerated injail, have a cognitive or physical disability. 2 3 Indeed, when compared to society at large, prisoners are almost three times more likely, and incarcerated people in jails are more than four times more likely, to report having a disability. 24 Although a full discussion of the factors contributing to the overrepresentation of people with disabilities in prisons and jails is beyond the scope of this Essay, 25 some scholars have argued that deinstitutionalization, or the closure of state mental health facilities in response to rampant human rights abuses, 19 .
In this Essay, I use the term psychiatric disabilities to refer to conditions that are commonly referred to as "mental illness." By doing so, my intention is to "challenge the notion of'mental health' and 'mental illness' and instead support the idea that humans have many different emotional and the corresponding lack of investment in community-based mental health services and affordable housing, led to this population surge. 6 Disability in prison is also racialized and gendered. 7 Low-income, Black, Latinx, and indigenous people are "disproportionately disabled and disproportionately incarcerated." 2 8 Incarcerated women are disproportionately survivors of sexual abuse and assault-and the traumas they experience as a result of these acts of sexual violence produce disabilities, including post-traumatic stress disorder (PTSD), depression, and anxiety. 29 Some of these disabilities are diagnosed, some are not. According to a 2017 study, 86% of the women who had been detained in jail were survivors of sexual assault. 3° Transgender and gender nonconforming (TGNC) incarcerated people also reported high rates of physical and sexual harassment and abuse. According to one study, whereas 12% of non-TGNC respondents reported experiencing physical assault, 22% of TGNC respondents, 28% of TGNC respondents of color, and 33% of TGNC feminine respondents reported experiencing physical assault. 3 ' Among incarcerated respondents overall, 27% reported experiencing sexual harassment compared to 34% of TGNC respondents and 37% of TGNC respondents of color. 32
H. DEFINING AND UNDERSTANDING ABLEISM
Ableism is a complex system of cultural, political, economic, and social practices that facilitate, construct, or reinforce the subordination of people with disabilities in a given society. 33 [Vol. 96:4 "disability ' 34 as a social construction 3'-albeit an important political and cultural identity-and is itself a social process. The social construction of disability offers a model that is distinct from the medical understandings of disability, which "characterizes a physical or mental difference as a deviation from the norm," 36 thereby failing to acknowledge "the myriad ways that science and medicine are 'inside' culture, not pure, objective sets of practices immune from any imprint of power, culture, identity, or time/place." 37 As a social process, ableism involves labeling-or pathologizing-bodies and minds as deviant, abnormal, incapable, incompetent, dependent, or impaired. 38 Language is one of many tools to enforce ableism; 39 through language violence is meted out, 4 " as are cultural and professional norms that determine who can be classified as "disabled," providing additional support for the notion that diagnoses and medical labels are infused with sociocultural dimensions. 4 Cultural and professional norms are particularly effective at enforcing ableism in carceral spaces as often the "prison staff is generally untrained and unqualified to identify or understand physical and mental differences ...
[P]risoners whose physical bodies, mental states, and health status are labeled as different are often seen as troublemakers and end up being further punished through institutional charges and administrative segregation."42 34. "Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others." G.A. Res. 61/106, U.N. Doc A/RES/61/106, at 4 (Dec. 13, 2006); see also Ribet, supra note 33, at 285 ("This conception of disability is more consistent with a social constructionist, as opposed to a traditional medical model, in that it recognizes that barriers external to the person play a substantial or at times primary role in making a condition a basis for inability or hindrance.").
35. "The term social constructionism has been used to describe positions claiming that what is assumed and understood to be objectively real by persons in the course of their activities is more accurately said to be constructed by those persons in their thoughts, words, and interactions. Ableism is present in institutional policies and practices, particularly policies and practices that distinguish "serious mental illnesses," or "serious" psychiatric disabilities, from those that are labeled or regarded as less serious. 4 3 Labeling certain disabilities as "serious" results in a kind of hierarchy of disability: disabilities that permit access to appropriate and ongoing treatment' and programming within prisons; those not "serious" enough to warrant such treatment and programming; and those that, from the institutions perspective, are simply part of the "discomforts" experienced in prison, or even the result of malingering. 45 Moreover, ableism is reflected in the insistence that disability manifests in the same or specific ways in all bodies and minds, 4 6 such as through a specific diagnosis, or the failure to recognize disabilities when manifested through symptoms that are periodic, such as insomnia, frequent but manageable, as with bouts involving panic attacks, or susceptible to charges of malingering, such as with fibromyalgia. 47
A. How Current Eighth Amendment Jurisprudence Reinforces Ableism
The Eighth Amendment prohibits prison officials from depriving prisoners of basic human needs or holding incarcerated people in conditions that pose a substantial risk of serious harm where prison officials are aware of that risk and recklessly disregard it. 48 To determine whether an Eighth Amendment violation has occurred, courts perform a two-part inquiry. 49 The objective prong asks a court to consider whether the conditions amount to a denial of "the minimal civilized measure of life's necessities" or pose a "substantial risk of serious harm." 5 To prevail on the first prong, the plaintiff must demonstrate a deprivation of a single, identifiable human need, such as health, safety, or exercise. 5 The second prong of the inquiry asks a court to determine whether the prison officials are sufficiently culpable or deliberately indifferent to the health and safety The requirement by some courts that plaintiffs manifest a diagnosis of "mental illness," where these disabilities are not preexisting, shifts the focus of the constitutional injury to diagnosed disabilities rather than the evidence of symptoms caused by isolation. 54 This interpretation disadvantages plaintiffs held in solitary who experience serious physical and psychological harms but who are undiagnosed, misdiagnosed, unwilling or unable to report to prison medical care staff, or not taken seriously by medical staff when reported. The interpretation also misconstrues Supreme Court precedent. First, the Supreme Court has held that the Eighth Amendment requires either a deprivation of basic human needs or a substantial risk of serious harm. As one appellate court concluded, today there exists an overwhelming "scientific consensus" 5 5 that solitary confinement, or isolation beyond fifteen days, places individuals at risk of serious psychological and physical harm, including "[a]nxiety and panic... [d]epression, post-traumatic stress disorder, psychosis, hallucinations, paranoia, claustrophobia, and suicidal ideation." 5 6 Indeed, these isolation-related symptoms are objectively serious: these symptoms can worsen over time and, taken together, inflict serious physical and psychological harm. In some cases, the isolationrelated symptoms may be sufficient to establish the required culpable state of mind on the part of prison officials, even where not accompanied with an official diagnosis by prison medical staff, because the adverse effects of solitary are themselves well known among corrections officials. 57 Second, and relatedly, requiring disability to manifest represents a failure to fully appreciate the scientific evidence that identifies social interaction and environmental stimulation as basic human needs. 58 Solitary confinement strips an individual of meaningful social interaction. Beyond
52.
See, e.g., Farmer, 511 U.S. at 837.
53.
Id. [Vol. 96:4 verbal communications through vents in prison walls, ceilings, and floors, which may be prohibited; monthly noncontact visits with family, where permitted, if at all; 5 9 legal visits; and superficial interactions with staff during searches, transports, and cell-side contacts, people in solitary are deprived of meaningful human interaction and engagement. Even if a person held in solitary does not have a mental health diagnosis and cannot establish mental decompensation, even through use of a retained expert, the conditions of isolation-namely twenty-two hours or more of lockdown per day with limited social interaction and stimulation-amount to a deprivation of a basic human need.
Third, requiring disability to manifest before finding an Eighth Amendment violation fails to acknowledge the obviousness of the risk, again, particularly in light of the scientific consensus regarding the harms of solitary confinement. Indeed, this consensus is largely reflected among prison officials who manage prisons with restrictive housing units (i.e., units where individuals are held in solitary confinement)." 6 The particular disability manifestation requirement strays from the Court's recognition in both Farmer v. Brennan 6 1 and Hope v. Pelzer, 6 2 that a factfinder may infer deliberate indifference where the risk of harm is obvious. 63 Requiring disability to manifest to establish an Eighth Amendment violation erases serious risk of harm in the disability context and replaces it with actual harm, imparting inequality into the framework for Eighth Amendment claims-but only where the harms result in psychological harms or physical harms that go unreported.
Fourth, requiring disability to manifest ignores the systemic deficiencies that plague the provision of health care in American prisons and jails.' Disabilities may be present and diagnosed at intake into the prison, develop through violence, arise from sudden accidents or other forms of disablement, or manifest over time with aging. Whether a particular physical, mental, or psychiatric disability is identified and diagnosed depends on the quality and effectiveness of the prison's health care systen. Stated differently, the quality of prison health care can influence whether a plaintiff has a diagnosis or not and, broadly, whether that individual is identified as having a disability.
Fifth, the disability manifestation requirement lacks a critical race lens. The requirement burdens racial groups, particularly for incarcerated people of color, who are less likely to be diagnosed with disabilities 65 and more likely to be mis-or overdiagnosed 6 6 by clinicians in the free world. It also fails to acknowledge that historically marginalized groups may find it challenging to identify as having a disability, 67 or to report a disability, an obstacle that is amplified in hypermasculine 68 and violent carceral settings. 69 The manifestation of a diagnosed-disability requirement imposes a heightened showing in cases where mental and psychiatric disabilities are harms alleged. With such a requirement, it is not surprising that the pleadings and briefs on behalf of incarcerated people challenging solitary confinement are drafted to show plaintiffs with mental or psychiatric disabilities as suffering, weak, damaged, and deteriorated. 7° Representing clients in a manner other than degraded by the dehumanizing conditions of solitary confinement and prison could even result in dismissal of the complaint. Yet, these portrayals are representations of clients-who they are, what harms they have endured, the effects of those harms on their daily lives, and what the law should do about it. These portrayals communicate social meanings on disability, constructing the meaning of disability through words that assign value to the conditions and characteristics of bodies and minds. In all of these ways, the law reinforces ableism.
B. How Lawyers Construct and Reinforce Ableism
In cases challenging the treatment of people with disabilitieswhether cases challenging denials of medical and mental health care or denials of access to prison programs, services, and activities-lawyers representing people with disabilities are forced to represent their clients as physically, mentally, and emotionally damaged. In the typical, wellpleaded Section 1983 complaint brought on behalf of incarcerated people with disabilities, the weaknesses and challenges of disability are on full display, not because of any individual plaintiffs inability to overcome obstacles or challenges in carceral settings (as is often the nature of ableism reflected in rhetoric about people with disabilities in free society) but, rather, because prisons inherently were not built to meet the needs of people with physical or mental disabilities. Indeed, this mode of representation, and the rhetoric employed, appears not only reasonable given the strategic considerations noted above but also consistent with rules of professional conduct requiring zealous advocacy.
Yet, although these practical concerns appear paramount in the immediate, or short-term, perspective of an attorney-client relationship or legal strategy, in the long-term, this mode of representation and rhetoric may harm the long-term interests of clients with disabilities, legal or otherwise. Though lawsuits can work to undo discrimination-both individual 7 ' as well as pervasive and systematic72-against incarcerated people with disabilities, no single lawsuit can fundamentally alter this paradigm. Ableism through rhetoric confines the image of disabled prisoners 73 as an identity to the limited parameters of the carceral space-"medical areas," 74 "special needs units," "psychiatric observation cells," "deaf and blind units," "suicide watch units," and other "treatment units." In some cases, remedies sought include specialty units that separate people with disabilities into separate general population units because they provide the opportunity to hold people with disabilities in housing units that are safer or staffed with prison personnel specifically trained to provide services to the particular subgroup, for instance, blind, Deaf, or Deaf-blind incarcerated people. These specialty units are also preferred to units that segregate people with disabilities into solitary confinement in
71.
See (describing claims brought by class of blind prisoners who alleged that they were not provided with materials for grievance forms and procedures in an accessible format).
72.
See Blakinger, supra note 3 (noting prisoners in medical units can only participate in a "fraction" of programs offered to individuals in general population). medical units,7 or protective custody. 76 Confined to spaces where they are seen as sick, ill, dangerous, or different, as may arguably be the case with specialty units, are a far cry from the animating spirit and purposes of the ADA, which sought to integrate people with disabilities and end the legacy of social exclusion and segregation. 7 7 That said, the goal of fully integrating people with disabilities into the harsh conditions of confinement that characterize most prisons seems imprudent. In particular, "[b]ecause of the ways that prisons are constructed, imagined, and maintained, rampant ableism and racism affect the daily lives of many prisoners. '78 Though effective at reducing immediate or ongoing harms, legal remedies that grant program access and greater inclusion into carceral spaces structurally incapable of treating incarcerated people with disabilities humanely may be unable to meaningfully protect the lives of clients with disabilities in the long-run.
The mode of representation-namely, that which presents disability as a type of weakness, pathology, or deficiency-reinforces a set of beliefs which normalize the mistreatment and abuse of people with disabilities both within the legal system and beyond. These beliefs become normalized and, once normalized, then provide a basis for justifying this same mistreatment and abuse. In some cases, efforts to spare clients with disabilities from the long-term harms of solitary confinement effectively require clients to be presented as physically, cognitively, or psychologically damaged beings. 79 In those specific cases, a legal victory may mean sparing a client of a life lived in long-term isolation. Yet, where the pathology of disability is reinforced, even a legal victory could entail settlement measures with heightened security restrictions in, albeit, less isolating conditions, or continued segregation, although with more time out of cell. This is true even where these heightened security measures or continued segregation are not justified by a current and ongoing penological interest. This is in part because the tropes of disability, imbued with ableism, are hard to undue. Once created and reinforced, even when 75.
But see 28 C.F.R. § 35.152 (prohibiting placement in medical units unless the incarcerated person is "actually receiving medical care"). done with the best intentions to advance the interests of the client, these damaging constructs can further the client's own marginalization in carceral spaces. Indeed, the same portrayals of disability in carceral spaces-as dangerous without treatment, psychologically deteriorated, psychologically distressed, in mental health crisis-that are sufficient to show psychological damage from long-term isolation in constitutional challenges to conditions may result in involuntary institutionalization or death at the hands of law enforcement on street comers in cities across America. 8 " Moreover, these tropes of disability do little to facilitate, if not actively undermine, the development of a group identity or consciousness, particularly among individuals with disabilities who are held in prisons, jails, and other institutional settings.
III. PATHWAYS FORWARD
Changing ableism in prison reform litigation requires a commitment to changing the cultural and professional norms that shape ongoing practices found in this area of law. The first step toward change typically calls for awareness, but awareness in itself may lack the necessary intersectional approaches for work centered in eliminating human suffering, indignities, and oppression. Instead, prison litigators should work to develop a type of "multidimensional consciousness."8! In their essay, Agencies of Transformational Resistance, Covarrubias and Revilla explain the concept in the following way:
We re-conceptualize "awareness" as a dynamic and achieved multidimensional consciousness that consists of a sophisticated critique of how multiple, intersecting structures of domination (e.g., racism, capitalism, sexism, heteronormativity, etc.) interact with each other and impact one's social and political situation as part of an historical condition. Consciousness is understood as a fluid process within which those who are developing it will be at different levels at different times in their lives. There is a range of consciousness within each specific dimension. These degrees of consciousness are ranked in terms of their critical nature such that it is understood that having a higher degree of consciousness, or being more critical, is desirable. Furthermore, one can achieve a high degree of consciousness along one dimension (e.g., a race consciousness), but can be unconscious along another dimension (e.g., gender consciousness). 82 A multidimensional consciousness recognizes that people with disabilities have diverse lived experiences and possess multiple identity traits that may intersect and overlap to compound the forms of marginalization and
80.
See Fatal Force, supra note 15.
81.
Alejandro [Vol. 96:4 oppression they experience while incarcerated. 83 Scholars Liat Ben-Moshe, Chris Chapman, and Alison Carey, authors of the anthology Disability Incarcerated, make a similar argument when they note that "[d]isability, situated alongside other key lines of stratification such as race, class, nationality, and gender, is central to understanding the complex, varied, and interlocking ways in which incarceration offers and is made out to be normal, neutral, politically necessary, and beneficial." 84 Multidimensional consciousness provides a framework to inform client interactions, communications, and strategic decisions on how to represent clients and argue their legal claims.
Disability justice provides a framework for developing multidimensional consciousness. A disability justice approach recognizes that "able-bodied supremacy has been formed in relation to intersecting systems of domination and exploitation," and that it is impossible to "comprehend ableism without grasping its interrelations with heteropatriarchy, white supremacy, colonialism and capitalism, each system co-creating an ideal bodymind built upon the exclusion and elimination of a subjugated 'other."' 85 Central to the Disability Justice framework is the notion that "all bodies are unique and essential, that all bodies have strengths and needs that must be met." 86 As the quote suggests, ableism functions in society in multiple ways: from language to cultural practices to institutional and professional norms. Prison litigators can begin to challenge ableism in prison reform litigation in the following ways:
Prison litigators can expand the models of disability represented to the court in court filings. Court filings are opportunities to resist ableism prevalent in carceral systems. By focusing on portraying clients as disabled not only because of medical diagnosis but also because of disabling prison and jails conditions, attorneys can move beyond disability discrimination and work towards challenging the more insidious, systematic ways that ableism propagates in carceral spaces.
Prison litigators can use language that reflects these structural harms inflicted on individuals with disabilities, as well as those without disabilities but who also experience disabling conditions. Pleadings and briefs should emphasize the ways in which prison conditions produce new disabilities and exacerbate existing disabilities. Clients should be consulted in determinations on whether to use "people-first" or "identityfirst" language. 87 Language such as "suffers from (/victim of/afflicted with) mental illness," which denotes pity, and phrases such as "John is schizophrenic," which conflates the medical diagnosis with the person, should be replaced with "lives with a mental health condition," "a person with a mental or psychiatric disability," or "John has schizophrenia. ' " 88
Prison litigators should also resist adopting the language of prison systems where possible, particularly with respect to mental health terminology, such as "serious mental illness." Such terminology reinforces a hierarchy of disabilities and may privilege outward manifestations of disabilities while failing to appreciate the ways violent harms are rendered invisible.
Prison litigators can recognize that rights-centered advocacy is one tool in the toolkit for resisting what Dr. Craig Haney has referred to as a the "War on Prisoners." 89 Families of incarcerated people, abolitionists, and advocates against racialized gender-based violence have all engaged in multi-pronged advocacy to directly confront and work to undermine the prison industrial complex. Prison litigators should work to support these efforts through strategic partnerships (e.g., litigation, legislative advocacy, etc.) providing funding for services, labor, and time, where appropriate. CONCLUSION That ableism exists in prison litigation should not discourage prisoner rights advocates from zealously advocating on behalf of incarcerated people with disabilities to ensure that their constitutional rights are recognized and protected. Given the pervasive, devastating, and ongoing harms of incarceration experienced by incarcerated clients with disabilities, the call to action is an urgent one. Yet, the urgency of this advocacy should not prevent advocates for incarcerated people from recognizing the longer term goal-namely, that of working to dismantle the systems of oppression that are a cause and consequence of the overrepresentation of people with disabilities in this era of mass incarceration. As prisoners' rights advocates, we must strategically and consciously resist ableist discourses and ideologies that present our clients as deserving of constitutional protection only where physical or psychological damage is readily apparent or diagnosable. Advocates must acknowledge structural disablement within carceral spaces and use 87.
See, e.g., Brown, supra note 39.
88.
David Sussman, Ten Commandments for How to Talk About Mental Health, PSYCHOL. TODAY (June 15, 2017), https://www.psychologytoday.com/us/blog/the-recovery-coach/201706/ten- language that affirms the humanity of people with disabilities locked up behind bars or steel doors. Finally, we must recognize that the movement to end mass incarceration will extend beyond the confines of impact litigation or individual representation and involve building strategic alliances between lawyers and directly impacted communities, to build power to dismantle structural ableism in the criminal legal system and beyond.
